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STATEMENT OF THE | SSUES

Whet her Respondent, Department of Transportation
("Respondent "), has denonstrated that Petitioner, Frank C

Kunnen, Jr., d/b/a U S 19 Comrerce Center's ("Petitioner"),



right-out driveway to U S. Hi ghway 19 will present a safety and
operational problem follow ng Respondent’'s reconstruction of
U.S. Hi ghway 19.

Whet her Petitioner's access to the state hi ghway system
W ll be reasonable if Petitioner's existing right-out driveway
is closed.

Whet her Respondent is legally entitled to adm nistratively
cl ose Petitioner's driveway, pursuant to Rule 14-96.011, Florida
Adm ni strative Code, and applicable Florida Statutes.

PRELI M NARY STATEMENT

On Decenber 11, 2000, Respondent sent Petitioner a notice
of intent to change driveway connections. On Decenber 21, 2000,
Petitioner filed a petition for formal adm nistrative hearing.
On January 2, 2001, the Petition was referred to the D vision of
Adm ni strative Hearings ("DOAH') and the case was assigned to
Arnold H Pollock, Admnistrative Law Judge. The case was set
for hearing and di scovery ensued.

The formal adm nistrative hearing was comrenced on
March 20, 2001, before Adm nistrative Law Judge Arnold H.
Pol | ock. During the hearing, an issue arose concerni ng whet her
Respondent was proceedi ng under Rule 14-96.011, Florida
Adm ni strative Code, as specified inits Notice, or was actually
attenpting to proceed under Rule 14-96.012, Florida

Adm ni strative Code, which regul ates the cl osure and



nodi ficati on of unpernitted connections. Judge Poll ock granted
Respondent a continuance to research the issue of whether
Petitioner's subject driveway connection was a "permtted
connection” under Rule 14-96.011, Florida Adm nistrative Code,
or an "unpermtted connection” under Rule 14-96.012, Florida
Adm ni strative Code.

The hearing was reconvened on Septenber 19 and 20, 2001,
before Admi nistrative Law Judge Daniel M Kilbride at which tine
Respondent stipulated that it was proceedi ng under Rule 14-

96. 011, Florida Admi nistrative Code, thus acknow edging for the
pur poses of this proceeding, that Petitioner's driveway
constituted a "permtted connection.” The parties also filed a
witten Joint Stipulation dated Septenber 13, 2001, which
provi ded:

The Departnent stipulated that the

Petitioner's existing right-in/right-out

driveway to the existing configuration to

U S. 19 does not constitute a safety or

operati onal problem

At the formal adm nistrative hearing, Respondent presented
the testinony of Frank Ghadim, P.E., an expert in the areas of
hi ghway desi gn and engi neering and safety operation; Vibert
Giffith, P.E., an expert in the areas of highway design and

engi neering; and Julian Parsons, an engineer. Petitioner

presented the testinony of Joseph Hitternman, David May, and



Reginal d Mesiner. Respondent offered 8 exhibits into evidence.
Petitioner offered 8 exhibits into evidence.

At the end of the final hearing, the parties ordered a
transcript of the final hearing, and the parties were given 20
days fromthe filing of the transcript to file proposed
recomrended orders. The Transcript fromthe March 20 hearing
date was filed on Septenber 12, 2001, and the Transcript from
t he Septenber 20 through 21 hearing dates was filed on
Cct ober 31, 2001. Each party filed its Proposed Recomended
Order on Novenber 20, 2001. Respondent filed a corrected
proposed order on Novenber 26, 2001. Each party's proposals
have been give careful consideration in the preparation of the
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is the owner of real property located within
the city limts of Clearwater, in Pinellas County, Florida,
whi ch property abuts U S. H ghway 19 (State Road 55). It has a
right-in and right-out driveway connection to U S. H ghway 19.
Petitioner's current right-in, right-out driveway does not
create a safety or operational problemwth the existing
configuration of U S. H ghway 19.

2. Respondent is an agency of the State of Florida created
pursuant to Chapter 20, Florida Statutes. Respondent regul ates

access to the state highway system



3. Respondent initially cited Rule 14-96.011, Florida
Adm ni strative Code, in the Notice as authority for the intended
agency action. This Rule pertains to closure or nodification of
permtted driveways. At hearing on March 20, it was discovered
t hat Respondent had intended to cite Rule 14-96.012, Florida
Adm ni strative Code, which pertains to closure or nodification
of unpermtted driveways that had been in existence since before
July 1, 1988, the effective date of the State H ghway System
Access Managenent Act. The Rule refers to these driveways as
"grandf at hered.” As of March 20, Respondent was not aware that
Petitioner's driveway m ght have been permitted. 1In order to
provi de Petitioner all due process to which he was entitled,
Respondent requested that the hearing be continued. After
reviewing its files, Respondent indicated to Petitioner on
June 28, 2001, that Respondent woul d be requesting an additional
conti nuance to conduct an engi neering study pursuant to Rule 14-
96. 011, Florida Adm nistrative Code.* Petitioner agreed to both
conti nuances. The study was dated August 20, 2001, and was
delivered to Petitioner's counsel just after that date. This
study was presented as Respondent's Exhibit 5 at the resunption
of the hearing on Septenber 20, 2001. The Study sets out the
essential safety and operational bases for Respondent's agency
action in this case and was signed and seal ed by a professional

engi neer registered in the State of Florida.



4. Prior to the reconvened hearing, Petitioner did not
seek to depose the author of the engineering study nor did he
request docunents utilized in creating the study. Petitioner
decided to wait until the hearing and nake a series of
objections to the study's adm ssibility. Prior to and after the
study was adm tted into evidence, Petitioner's counsel conducted
extensi ve cross-exam nation of the engi neer who signed and
sealed the study, Vibert Giffith, P.E., and his assistant in
the creation of the study, Julian Parsons. Petitioner did not
present any evi dence of prejudice resulting fromthe timng of
the creation of the study. Any prejudice which may be presuned
was cured by Respondent's requesting a continuance specifically
to search its records for evidence of a permt; Respondent's
requesti ng anot her conti nuance to create that study;
Petitioner's agreeing to both continuances; and Respondent's
produci ng the study approxi mately one nonth prior to hearing.
This gave Petitioner time to conduct discovery regarding the
study, not to nention sufficient time to prepare for the hearing
itself.

5. The Notice did not state whether nediation was
available in this case. However, the lack of nention of
medi ation in the Notice was of no prejudice to Petitioner in
light of the fact that that Petitioner proposed several

alternative driveway designs to Respondent, and that these



al ternati ves had been closely studied and consi der ed.

Petitioner did not present any evidence that he had asked

whet her nedi ati on was avail abl e or was deni ed an opportunity to
nmedi ate this case. Accordingly, any error in the |ack of
information regarding nediation in the Notice was harm ess, and
any prejudice was cured.

6. Petitioner elicited testinmony with respect to a third
procedural point in this case. Rule 14-96.011(1)(e), Florida
Adm ni strative Code, states that if Respondent seeks to close a
dri veway, Respondent will offer to neet with the property owner
or his representative on-site. As Petitioner's counsel stated
during his opening renmarks, however, there is a long history of
[itigation between Petitioner and Respondent, including two
pervi ous nediations. Again, the unrebutted testinony at hearing
was that over the |ast several years Respondent eval uated three
alternative designs submtted by Petitioner for access to U S
H ghway 19. Petitioner did not present any evidence of
prejudice in not being able to neet on-site with Respondent in
this case. Any error in relation to this issue was harnl ess.

7. U S Hghway 19 runs north-south through Pinellas
County, Florida and is a part of the Florida Intrastate H ghway
System In the vicinity of Petitioner's property, U S. H ghway
19 has three lanes of traffic each for northbound and sout hbound

traffic (total of six lanes). As part of the reconstruction of



U.S. Hi ghway 19, Respondent has plans to create "grade separated
i ntersections” or "urban interchanges"” at the cross street to
the south and north of Petitioner's property. The cross street
to the south is Drew Street, and the cross street to the north
is Coachman Road. Also, just to the north of Petitioner's
property, U S. H ghway 19 is elevated over railroad tracks, and
will continue to be so elevated after reconstruction.

8. In its reconstructed state, vehicles will reach
mai nline U S. H ghway 19 by a series of frontage roads and on
and off ranps. Vehicles that stay on mainline U S. H ghway 19
will not have to stop for signals at intersections with cross
streets because the mainline will travel over the cross streets.
The effect of U S. Hi ghway reconstruction will be to create a
nore efficient transportation facility by inproving safety and
capacity. The overall inprovenents to U.S. H ghway 19 are
necessary.

9. Although Respondent is closing Petitioner's right-out
driveway to nmainline U S. H ghway 19, Respondent is not
acquiring any property from Petitioner. Accordingly, Respondent
provided Petitioner with notice of the intended agency action
and right to an adm nistrative hearing (the "Notice").

Respondent' s Proposal

10. Respondent proposes, as part of its planned

i nprovenents to U. S. Hi ghway 19, to provide Petitioner a right-



inonly entrance froma frontage road runni ng adjacent to and
parallel to U S. H ghway 19. Respondent al so proposes to build
a new two-way road, referred to as Access Road A, which runs
north-south, parallel to U S H ghway 19, intersects Drew
Street, and fromthat point provides vehicles the option of
traveling either north or south on mainline U S. H ghway 19, or
east or west on Drew Street. Petitioner's northerly neighbor, a
mai nt enance yard owned by Pinellas County, would al so send al

of its traffic, including |large trucks and energency vehicl es,
out Access Road Ato Drew Street. Oher properties, including
several car deal erships, to the south of Petitioner's property
woul d al so have access to Access Road A. No other property
owner, including Pinellas County, objected to Respondent's
proposed access system It is undisputed that Respondent has
all of the right-of-way necessary to construct Access Road A to
Petitioner's property line.

11. During construction, the City of Clearwater wll
install a tenporary traffic signal at the intersection of Access
Road A and Drew Street. Based on a traffic study conducted by
the Pinellas County MPO and endorsed by the City of C earwater
and Pinellas County, the traffic light will beconme permanent
when construction is conpleted. Even if the tenporary light is
removed after construction, Access Road A will function properly

for right turns onto Drew Street which will provide access to



t he northbound and sout hbound mai nline |anes of U S. H ghway 19.
This is true, even assumng that all of Petitioner's neighbors
send all of their traffic out Access Road A. In addition,
Petitioner's neighbors to the south have several alternate neans
of access to travel west on Drew Street and either north or
south on U S. Hi ghway 19.

12. Respondent is closing Petitioner's right-out driveway
to U.S. H ghway 19 because, post-construction, the driveway
woul d be | ocated on an on-ranp. The frontage road and on-ranp,
as currently designed by Respondent, would prevent placenent of
a right-out driveway in such a | ocation.

13. It is Petitioner's position that Respondent could have
designed the frontage road and on-ranp in front of Petitioner's
property in such a way as to allow the safe operation of a
right-out driveway in the approximate |ocation of Petitioner's
current right-out driveway.

Petitioner's Proposal

14. I n support of his contention that Respondent coul d
have designed a right-out driveway, Petitioner offered an aeri al
map and overlay (Petitioner's Exhibit 3), which purported to
show t hat Respondent coul d have desi gned an on-ranp from Drew
Street and an off-ranp to Coachman Road to the north in such a
way as to allow Petitioner a right-out driveway. Petitioner's

Exhibit 3 was a concept based upon what was referred to as the

10



"Lochner Study" at hearing. The "Lochner Study" was a study
performed by the engineering firmH W Lochner, and showed a
right-in, right-out driveway fromPetitioner's property onto a
frontage road/on-ranp in approxi mately the sanme |ocation as
Petitioner's current driveway. |In the past Petitioner had
proposed other alternatives for access to U S. H ghway 19.
Petitioner withdrew fromconsideration at this hearing all other
alternative designs for a right-out driveway for Petitioner.

15. The Lochner Study was undertaken with the specific
pur pose of determ ni ng whet her needed i nprovenents to U S
Hi ghway 19 coul d be safely constructed wi thin right-of-way
al ready owned by Respondent. The Lochner Study concl uded t hat
placing a driveway for Petitioner in the |ocation shown in the
study woul d provi de "substandard operation and is very
undesirable froma safety stand point." The primary reason for
this conclusion was that the physical separation of northbound
mai nline U S. H ghway 19 and the frontage road ended south of
the driveway's location. This lack of physical separation would
al I ow vehi cl es on northbound mainline U S. H ghway 19 to cross
over the frontage road and enter Petitioner's property, creating
unsafe traffic novenents. Petitioner's w tnesses agreed that
this lack of separation would be a safety problem

16. Petitioner's Exhibit 3, prepared and testified about

by Reginald Mesiner, attenpted to alleviate this admttedly

11



unsaf e aspect of the Lochner plan by extending the physical
separ at or between northbound mainline U S. H ghway 19 and the
frontage road/on-ranp to a point just beyond the |ocation of
where Petitioner's driveway would be. The area of physical
separation is the "gore" area. |In effect, this extension also
woul d shift the beginning of the on-ranp to the point of
Petitioner's driveway. Thus, the issue raised was whet her the
| ocation of the on-ranp could be safely designed to co-exist
with the |ocation of the off-ranp for the next interchange at
Coachman Road. The standards for determ ning whether this
design is safe are set by the Anerican Association for State
H ghway and Transportation Oficials ("AASHTO'), who publish

t hese standards in the "G een Book," known as the "Bible" of
transportati on engi neers.

17. In examning Petitioner's Exhibit 3, as well as the
requi rements of AASHTO submitted in this case, it is clear that
the requirenents for an on-ranp followed by an off-ranp are: (1)
an acceleration area for the on-ranp; (2) a weaving area for
vehicles going fromthe on-ranp to mainline, and for vehicles
going fromminline to the off-ranp; (3) a deceleration area for
the off-ranp, and (4) a queue area for vehicles at the term nus
of the off-ranp.

18. Petitioner's Exhibit 3 shows the start of the

acceleration area for the on-ranp at the | ocation of
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Petitioner's right-out driveway, which indicates that the on-
ranp for vehicles |eaving Petitioner's property would begin at
his driveway. Petitioner's Exhibit 3 shows a 2,000-foot weave
area, also beginning at the location of Petitioner's right-out
driveway.

19. Placing the start of the acceleration area and the
weave area at the sane point on an on-ranp is contrary to AASHTO
desi gn standards. The begi nning of the weave area should be
near the end of the acceleration area, which, on Petitioner's
Exhibit 3, is supposed to be where vehicles on the on-ranp are
traveling at the design speed of the highway they are attenpting
to enter. AASHTO pl aces the begi nning of the weaving area where
t he outside |ane of the mainline and the inside | ane of the on-
ranp are separated by two feet. The weave area extends to a
poi nt where there is a twelve-foot separation of the mainline
and off-ranp | anes at the next interchange.

20. The design speed of U S. Hghway 19 is 55 mles per
hour. It is uncontested that vehicles | eaving Petitioner's
property will be in a stopped condition prior to entering the
on-ranp. Thus, looking at Petitioner's Exhibit 3, the beginning
of the weave area should be placed approxinmately 965 feet to the
north of the current |ocation shown on Petitioner's Exhibit 3.
In turn, this forces the deceleration area for the off-ranp to

Coachman Road shown on Petitioner's Exhibit 3 to be shifted 965
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feet to the north. Petitioner's expert testified that the off-
ranp decel eration area at Coachman Road coul d be shifted between
300 and 400 feet to the north. Assuming this to be correct,
this places the start of the off-ranp decel eration area
approximately 965 feet to the north of its current |ocation,
which is 565 to 665 feet beyond the farthest point Petitioner's
expert testified it could be noved.

21. Respondent's experts also exanm ned Petitioner's
Exhibit 3 under the dictates of AASHTO Unlike Petitioner,
Respondent assumed a desi gn speed of 50 m | es per hour, and
assuned that shorter distances for accel eration, weaving, and
decel eration could be applied in this situation under AASHTO
Respondent's findi ngs denonstrate that under the "Petitioner's
best case scenario" the off-ranp at Coachman Road woul d stil
have to be noved approximately 600 feet to the north, which is
at | east 200 feet past the farthest possible shift testified to
by Petitioner's expert. Mwving the off-ranp woul d obviously
require redesign and del ay of the Coachman Road project to the
north, already designed and funded for construction.

22. Further, Petitioner's Exhibit 3 also did not take into
account any need for increased accel eration distance on the on-
ranp due to the grade of the road. For certain portions of the
acceleration area of the on-ranp in Petitioner's Exhibit 3 the

grade is steeper that 3 percent, and averages over 2 percent.
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AASHTO does not require an increase in acceleration distance
where the grade is "less that two percent.” AASHTO requires an
i ncrease when the grade is nore than 3 percent. This is,
according to Petitioner's witness, a "gray area" in AASHTO In
this situation, while AASHTO may not require a nultiplier be
applied to the entire acceleration distance, it would be safer
for the traveling public to apply the multiplier at least to the
porti ons above 3 percent and perhaps to the entire acceleration
di stance, and to acknow edge that the grade of the road
mlitates agai nst application of strict mninmm AASHTO st andard
di stances. Adjusting at all for grade would result in a |onger
on-ranp and require pushing the off-ranp at Coachman even
further north, which nakes Petitioner's Exhibit 3 alternative
even | ess viable.

23. Another factor that Petitioner's Exhibit 3 did not
take into account was that a significant anmount of traffic
| eavi ng the proposed right-out driveway would be fully-Ioaded
heavy trucks both fromPetitioner's property and the Pinellas
County mai ntenance yard. The AASHTO accel erati on distance of
965 feet shown in that Exhibit is for autonobiles. Know ng that
heavy, fully | oaded trucks would be utilizing this driveway on a
regul ar basis, the acceleration distance for such trucks
reaching 55 or even 50 mles per hour would be |onger than for a

nor mal passenger vehicle.
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24. Petitioner's alternative proposal was fatally fl awed
inits msplacenent of the weave area, and was defective in
ot her respects such as not considering the slower heavy truck
traffic or the grade of the road. Thus, it is apparent that
under any interpretation of the AASHTO standards, Respondent
could not safely design an on-ranp fromthe Drew Street area and
an off-ranp to the Coachman Road i nterchange and provi de
Petitioner a right-out driveway in the approximate | ocation of
his existing right-out driveway.

25. Based upon all the evidence presented at hearing,
Respondent denonstrated that AASHTO st andards precl ude noving
the on-ranp to the | ocation proposed by Petitioner. Therefore,
closing Petitioner's right-out driveway to reconstructed U. S.
H ghway 19 is mandated for safety and operational reasons.

Access- Reasonabl eness | ssues

26. Followi ng the reconstruction of U S. H ghway 19, the
access proposed by Respondent for Petitioner's property is
reasonabl e. An objective conparison of the alternative proposed
by Petitioner and Respondent's proposal reveal s that
Respondent's design results in safer and nore efficient access
to the state highway system for Petitioner and direct access to
east and west travel on Drew Street.

27. One neasurabl e point of conparison is the relative

di stance a vehicle would have to travel to reach the state
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hi ghway system under Respondent's proposal versus Petitioner's.
Prior to Petitioner's withdrawi ng from consi deration al
alternatives other than what was represented in Petitioner's
Exhi bit 3, Respondent presented testinony regarding two of
Petitioner's earlier alternative concepts. These previous
alternatives were referred to as Proposal One and Proposal Two.
Proposal One was basically a right-out driveway in the form of
an on-ranp that would have tied in to mainline U S. H ghway 19
prior to the railroad tracks. Proposal Two was a right-out
driveway/on-ranp that tied into the off-ranp for Coachman Road.
As far as conparing relative travel distances, both Proposals
One and Two are simlar to the alternative in Petitioner's
Exhibit 3. For vehicles to travel north from Petitioner's
property on U S. H ghway 19 in Respondent's design, vehicles
travel south on Access Road A, west on Drew Street, and then
south on the frontage road/on-ranp. This is a distance of .44
mles. To reach the same point using the access provided in
Proposal One, Proposal Two, or Petitioner's Exhibit 3, a vehicle
nmust travel north to the Coachman interchange, and doubl e back
south, a distance of approximately 1.45 mles. Thus, when added
toget her, the distances for vehicles to travel north and south
on U S. H ghway 19 in Respondent's design total 1.12 mles, or
.33 mles less than the 1.45 mles to reach the sane points

using any of Petitioner's alternative driveway proposals. In
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addition, for vehicles that wish to travel east or west on Drew
Street fromPetitioner's property, Respondent's alternative is
much shorter. It is .32 mles to reach Drew Street al ong Access
Road A, and 1.6 nmles to reach Drew Street from Proposal One,
Proposal Two, or Petitioner's Exhibit 3.

28. Anot her neasurabl e point of conparison are conflict
poi nts, places such as intersections and nerge areas where
vehi cl es can be expected to change |lanes. 1In Respondent's
design, there are four or five conflict points to travel north
on U S. Highway 19, three or four to travel south on U S
H ghway 19, and one to travel east or west on Drew Street.
Petitioner's Exhibit 3 shows two conflict points to travel north
(right-out turn to on-ranp and nerge to mainline), six or seven
to travel south on U S. H ghway 19, and seven or eight to trave
east or west on Drew Street (same as south on U S. Hi ghway 19
plus turn fromoff-ranp). For vehicles traveling north and
south on U.S. Hi ghway 19 from Petitioner's property, the nunber
of conflict points in either Respondent's design or Petitioner's
alternative are essentially even, but when travel on Drew Street
is included in the conparison Respondent's design is clearly
safer.

29. A third point of conparison is that Petitioner's
alternative provides one way in and one way out. Respondent's

design provides two ways in and one way out. Respondent's
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desi gn provi des reasonabl e access to Petitioner's property. In
conparison to Petitioner's alternative, Respondent's design
provi des for shorter conbined travel distances. In regard to
conflict points, Respondent's design is as safe as Petitioner's
alternative, and safer if travel on Drew Street is included in
the conparison. Finally, Respondent's design provides an
addi ti onal point of ingress.

30. Both witnesses called by Petitioner opined that the
access proposed by Respondent was not reasonable, primarily
because the access is not "direct.” The basis of that opinion
was limted to their belief that a "better" access plan, the
alternative shown in Petitioner's Exhibit 3, was viable.

Nei t her of Petitioner's wi tnesses knew the relative travel

di stances, nor did either witness testify about actual conflict
poi nts or any other possible objective points of conparison.
Petitioner's witnesses' view are flawed because the alternative
shown in Petitioner's Exhibit 3 is not viable.

31. Assuming, arguendo, that Petitioner's Exhibit 3
reflected a safe design, and assum ng that this access is
reasonable, it would be contrary to logic to conclude that
Respondent's design results in unreasonable access. The only
"advantage" in Petitioner's Exhibit 3 versus Respondent's
proposal is a right-out "direct” connection to U. S. H ghway 19

via the on-ranp. However, conparing travel distances, conflict
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poi nts, and points of ingress, Respondent's design is conparable
if not superior, and thus, reasonable.

32. Petitioner stressed that all other property owners
along the U S. H ghway 19 corridor have right-in and right-out
driveways on frontage roads, and that Petitioner is the only
property owner required to use a facility |ike Access Road A for
egress. Even if true, this circunstance does not in and of
itself change Respondent's designed access for Petitioner's
property into unreasonabl e access. Based upon objective
criteria, Respondent's design is conparable or superior to
Petitioner's alternative, and Respondent's design is conparable
or superior to the access enjoyed by all other property owners
inthis vicinity.

Engi neeri ng St udy

33. Pursuant to Rule 14-96.011, Florida Adm nistrative
Code, Respondent conducted an engi neering study to exam ne the
closure of Petitioner's right-out driveway. Normally, an
engi neering study is prepared prior to Respondent serving its
Notice of Intent to close or alter a permtted driveway
connection. The engineering study docunents that there is a
safety or operational problemw th a particular driveway
connection, and ensures that Respondent has an engi neering basis
to seek closure or alteration of the driveway. However, at the

time this case cane to hearing on March 20, 2001, Respondent was
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not aware that Petitioner's driveway may have been permtted.
That is the reason the study was conducted during a continuance
of this case and delivered to Petitioner on or around August 17,
2001. Petitioner agreed to the continuance for Respondent to
conduct the study, and Petitioner had adequate tinme to conduct
any further discovery in this case after receipt of the study.
Thus, any procedural error in the timng of the study was wai ved
by Petitioner and/or cured by Respondent.

34. The Study does provide safety and operational bases
for Respondent's agency action in this case. The study
sunmmari zes the history of the U S H ghway 19 i nprovenent
proj ect, discusses the current conditions, explains the proposed
i nprovenents, and reviews the safety and operational issues
specific to Petitioner's right-out driveway in the post
construction condition. The study al so explains why two
alternative right-out driveway configurations were not
acceptable to Respondent. The study contains exhibits show ng
traffic patterns in the existing and possible future post
construction conditions. The study was signed and seal ed by a
pr of essi onal engineer registered in the State of Florida. The
study did not discuss the Petitioner's alternative advocated at
hearing. The reason the study did not address this concept was
that at the time of its creation, Respondent did not have

Petitioner's Exhibit 3.
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35. One other itemnot addressed was traffic accident
data. Since the inprovenents of U S. H ghway 19 have not been
constructed, there is no accident data for the right-out
driveway in the post construction condition. Respondent
stipulated that Petitioner's existing right-out driveway is
safe, so any accident data relating to current conditions is not
rel evant.

CONCLUSI ONS OF LAW

36. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

37. Respondent regul ates, anong other things, access to
the state hi ghway system pursuant to Sections 335.18 through
335.188, Florida Statutes, the State H ghway System Access
Managenment Act. Respondent is also the state agency charged
Wi th construction, operation, and naintenance of the state
hi ghway system Respondent had plenary authority with respect
to the state hi ghway system and nust exercise its discretion
according to its enabling statutes to serve the public need.

Departnent of Transportation v. Lopez-Torres, 526 So. 2d 674

(Fla. 1988).
38. Section 334.044(14), Florida Statutes, provides in

pertinent part, as follows:
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Departnent; powers and duties.--The
departnent shall have the foll ow ng genera
powers and duties:

* * *

(14) To establish, control, and prohibit
points of ingress to, and egress from the
State H ghway System the turnpike, and
ot her transportation facilities under the
departnent’'s jurisdiction as necessary to
ensure the safe, efficient, and effective
mai nt enance and operation of such
facilities.

39. Section 335.181, Florida Statutes, provides in
pertinent part, as follows:

(1) It is the finding of the Legislature
t hat :

(a) Regulation of access to the State
H ghway Systemis necessary in order to
protect the public health, safety, and
wel fare, to preserve the functional
integrity of the State H ghway System and
to pronote the safe and efficient novenent
of people and goods within the state.

* * *

(2) It is the policy of the Legislature
t hat :

(a) Every owner of property which abuts a
road on the State Hi ghway System has a ri ght
to reasonabl e access to the abutting state
hi ghway but does not have the right of
unregul ated access to such hi ghway. The
operational capabilities of an access
connection nay be restricted by the
department. However, a nmeans of reasonable
access to an abutting state hi ghway may not
be deni ed by the departnent, except on the
basis of safety or operational concerns as
provided in s. 335.184.

(b) The access rights of an owner of
property abutting the State H ghway System
are subject to reasonable regulation to
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ensure the public's right and interest in a
safe and efficient highway system This
par agr aph does not authorize the departnent
to deny a neans of reasonable access to an
abutting state hi ghway, except on the basis
of safety or operational concerns as
provided in s. 335.184.

* * *

(7) Nothing in this act prohibits the
construction of service roads along a
hi ghway on the State H ghway System so | ong
as such service roads provide reasonabl e
access to such highway. A property owner
whose | and abuts a service road is entitled
to reasonabl e access to such service road
pursuant to s. 335.184. However, nothing in
this act requires that a property owner
whose | and abuts a service road be given
di rect access across the service road to the
state hi ghway served thereby.

40. Section 335.184(3), Florida Statutes, provides as
fol | ows:

(3) A property owner shall be granted a
permt for an access connection to the
abutting state hi ghway, unless the
permtting of such access connection woul d
j eopardi ze the safety of the public or have
a negative inpact upon the operational
characteristics of the highway. Such access
connection and permtted turning novenents
shal | be based upon standards and criteria
adopted, by rule, by the departnent.

41. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnent of Transportation v. J. W C. Co., Inc., 396

So. 2d 778 (Fla. 1st DCA 1981). To neet this burden, Respondent

must establish facts upon which its allegations are based by a
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preponderance of evidence. Section 120.57(1)(j), Florida

Statutes. |If Respondent nmakes a prima facie show ng of

reasonabl e assurances, the burden shifts to Petitioner to

present evidence of equivalent quality. J. W C Co., 396 So.

2d at 788.

42. Respondent seeks to close Petitioner's right-out
driveway to mainline U S. H ghway 19 as party of a mmjor
reconstruction project of that facility. 1In order to close the
dri veway, Respondent nust conply with Rule 14-96. 015, Florida
Adm ni strative Code, which provides:

(3) \Were connections are to be closed or
substantially re-located as part of a
Department i nprovenent project, and the
Departnent is not planning to acquire any
portion of the property for the project, the
Departnment will provide notice and
opportunity for an adm nistrative proceedi ng
pursuant to rules 14-96.011 or 14-96.012 and
Chapter 120, Florida Statutes.

43. Rule 14-96.011, Florida Adm nistrative Code, applies
to closure of permtted driveways, and Rule 14-96.012, Florida
Adm ni strative Code, applies to closure of "grandfathered"
driveways. The parties agreed that Rule 14-96.011, Florida
Adm ni strative Code, would apply in this case.

44. Rule 14-96.011(1)(d), Florida Adm nistrative Code,
provi des as foll ows:

The Departnment may initiate action to

revoke or nodify any permt or existing
permtted connections if:
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(d) Such revocation or nodification is
determ ned to be necessary because the
connection poses a current or potenti al
safety or operational problemon the State
H ghway System This probl em nust be
substantiated by an engi neering study signed
and seal ed by a professional engineer
registered in the State of Florida
qualified in transportati on engi neering.
Such engi neering study shall consider, but
not be limted to, the follow ng:

1. Accident or operational analysis
directly involving the access points or
simlar access points, or a traffic
conflicts analysis of the site.

2. Analysis of the inpact the closure,
nodi fication, or relocation will have on
mai nt enance, or safety of the Public Road
System

3. Analysis of the inpact [sic] closure,
nodi fication, relocation will have on
traffic patterns and circulation on the
Publ i c Road System

4. The principles of transportation
engi neering as determ ned by generally
accepted Professional Practice.

45. The timng of the creation of the study was of no
prejudice to Petitioner. The study provides safety and
operati onal bases for Respondent's proposed agency action in
this case, sunmarizes the history of the U S. H ghway 19
i nprovenent project, discusses the current conditions, explains
t he proposed inprovenents, and reviews the safety and
operational issues specific to Petitioner's right-out driveway
in the post construction condition. The study al so expl ai ns why

two alternative right-out configurations are not acceptable to
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Respondent. The study contains exhibits showing traffic
patterns in the existing and possible future post-construction
conditions. The study was signed and seal ed by a professional
engi neer registered in the State of Florida. The engineering
study perforned by Respondent neets the requirenents of Rule 14-
96. 011, Florida Adm nistrative Code.

46. Rule 28-106.111, Florida Adm nistrative Code, and
Section 120.573, Florida Statutes, both provide that a notice of
agency action informan affected party of whether nediation is
available in a particular case. Wth respect to the Notice not
menti oni ng whet her nedi ati on was available in this case, there
is no evidence that this prejudiced Petitioner in any way, and,
t hus, any error was harnl ess.

47. Rule 14-96.011(1)(e), Florida Adm nistrative Code,
states that Respondent will offer to neet on-site with a
property owner and take into consideration docunents, reports,
studies and alternative solutions proposed by the property
owner. Wth respect to Respondent not offering to neet on-site,
no evi dence of prejudice was presented. |In fact, it was
testified to by both sides that for several years prior to this
heari ng Respondent and Petitioner had been di scussing
alternatives. Further, no testinony was provided that the
parties did not conply with the Order of Prehearing Instructions

i ssued July 23, 2001, which required the parties to neet at
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| east 15 days prior to hearing and di scuss the possibility of
settlement. Any error with respect to the lack of on-site
meeti ng was harnl ess.

48. At hearing, Respondent denonstrated that follow ng the
pl anned i nprovenents to U. S. H ghway 19 there is no acceptable
way to construct Petitioner a right-out driveway in the |ocation
of Petitioner's current right-out driveway. The alternatives
considered and rejected by Respondent prior to hearing and the
alternative presented for the first tine at hearing
(Petitioner's Exhibit 3), indicate that the action by Respondent
to close Petitioner's right-out driveway is proper.

Petitioner's preference for a right-out cannot outweigh the

Respondent's acceptable route determ nation. See Pasco County

v. Franzel, 569 So. 2d 877, 879 (Fla. 2d DCA 1990) ("a | andowner

cannot force a taking authority to select the |andowner's
preferred route when the authority has carefully selected an
acceptable alternative route . . . ."). Based upon the

evi dence, Respondent is authorized to close Petitioner's right-
out driveway.

49. Respondent's action wll not deny Petitioner access to
his property. Further, Respondent's action will result in
reasonabl e access to Petitioner's property. Rule 14-96.002(22),
Fl orida Adm nistrative Code, defines "reasonabl e access" as

follows: "[T]he m nimum nunber of connections, direct or
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indirect, necessary to provide safe ingress and egress to the
State Hi ghway System based on Section 335.18, Florida Statutes,
t he Access Managenent C assification, projected connection and
roadway traffic volunmes, and the type and intensity of the I and

use. Respondent is providing Petitioner reasonable ingress to
his property via the frontage road and Access Road A
Respondent is providing reasonable egress from Petitioner's
property via Access Road A. The evidence denonstrated that with
or without a traffic signal at the intersection of Access Road A
and Drew Street, Access Road A w Il function as designed. The
| ocal governments with jurisdiction over the intersection wll
keep a traffic signal after construction is conpleted. Thus,
Petitioner will have reasonable access to his property.

50. The record is clear that Respondent has net its burden
to show that Petitioner's right-out driveway connection to U S.
H ghway 19, after the constructed inprovenents, will create a
safety and operational problem and that Respondent has been
gi ven safe and reasonabl e access to U.S. H ghway 19 via the
frontage road and Access Road A. Respondent has also net its
burden to show that the prospective closing of Petitioner's
driveway connection is in conpliance with the State H ghway
System Access Managenent Act, Sections 335.18 through 335. 188,
Florida Statutes, and Chapter 14-96, Florida Adm nistrative

Code.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Florida Departnent of Transportation
enter a final order approving the closure of Petitioner's right-
out driveway as part of the future constructed inprovenents to
U. S. H ghway 19 and the construction of Access Road A

DONE AND ENTERED this 14th day of Decenber, 2001, in

Tal | ahassee, Leon County, Florida.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of Decenber, 2001.

ENDNOTE

1/ Respondent filed a Mdtion for Continuance on June 29, 2001,
which recited the chain of events that Ied up to the decision to
conduct the engineering study as the basis for a continuance.
Respondent was authorized to represent that Petitioner had no
objection to the Motion. The full text of the Mdtion is as
foll ows:

Respondent, Departnent of Transportation

(Departnent), hereby requests a continuance

in the above-styled matter, and in support

st at es:
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1. The original continuance in this case
was granted on March 20, 2001, in part, so
that the Departnent could search its files
for any permts which nay have been issued
to Petitioner for an access
connection/driveway to U.S. 19 in Pinellas
County, Florida.

2. On April 12, 2001, the Departnent
communi cated to counsel for Petitioner that
t he Departnent had searched its records for
an access nmanagenent/driveway permt for
Petitioner's property and had found a permt
dat ed Decenber 7, 1982, which appeared to
aut hori ze placenent of fill material and
renoval of a curb rail within the
Departnent's right of way. At that tine,
and based upon that docunent al one, the
Departnment took the position that Petitioner
did not have a driveway pernit as
contenpl ated by Section 335.187, Florida
Statutes, and Rule 14-96.011, Florida
Adm ni strative Code.

3. Wthin the | ast week, the Departnent
has found anot her docunent relevant to this
issue, a letter dated Septenber 16, 1980,
fromthe Departnent to Petitioner. Based
upon this letter, together with the above-
referenced permt, the Departnent is
reeval uati ng whether Petitioner had an
access permt, and if so whether that access
permit was in effect or valid as of July 1
1988. However, in order to accord
Petitioner all rights to which he may be
entitled, the Departnment is going to prepare
an engi neering study pursuant to the
requi renments of Rule 14-96.011, Florida
Adm ni strative Code. Wen conpleted, the
Department will imrediately deliver
Petitioner's counsel a copy of the study.
The Departnent anticipates that Petitioner
may at that time wish to engage in further
di scovery.

4. The Departnent requests that this case
be continued until such time as the parties
are again ready to proceed. Based upon
witness availability at this time the
parties do not anticipate the hearing
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comenci ng until |ate Septenber, 2001.
Frank Ghadim, the Departnent's w tness who
was testifying when this case was conti nued
on March 20, 2001, will be out of the
country for all of August and the first
fifteen days of Septenber, 2001.

5. The Departnent is authorized to
represent that Petitioner has no objection
to this requested continuance.

COPI ES FURNI SHED,

Robert C. Downie, Il, Esquire
Departnment of Transportation

605 Suwannee Street

Haydon Burns Building, Mail Station 58
Tal | ahassee, Florida 32399-0458

James A. Helinger, Jr., Esquire
James A. Helinger, Jr., P.A
814 Chestnut Street

Clearwater, Florida 33756

James C. Myers, Cerk of Agency Proceedi ngs
Departnment of Transportation

Haydon Burns Building, Miil Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Pamel a Leslie, General Counsel
Departnment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
W ll issue the Final Order in this case
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